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Canwest Global Communications Corp., Re

IN THE MATTER OF SECTION II OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF CAN WEST GLOBAL
COMMUNICATIONS CORP. AND OTHER APPLICANTS

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF CANWEST PUBLISHING
INC./PUBLICATlONS CANWEST INC., CANWEST BOOKS INC. AND CANWEST CANADA INC.

Ontario Superior Court of Justice [Commercial List]

Pepall J.

Judgment: July 19,2010
Docket: CV-09-8396-00CL, CV-10-853 3-00CL

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: Lyndon Barnes, Alex Cobb, T. Klinck for Applicant, CMI Entities and LP Entities

D.V. MacDonald for Administrative Agent of Senior Secured Lenders Syndicate

L. Willis for Ad Hoc Committee ofCMI Entities Senior Subordinated Noteholders

Maria Konyukhova for Monitor, FTI Consulting Canada Inc.

J. Moher for CIBC Asset-Based Lending Inc.

H. Daley for Gluskin Sheff & Associates

Subject: Insolvency; Corporate and Commercial; Civil Practice and Procedure

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act - Initial application - Proceedings subject to
stay - Contractual rights

Media and publishing companies ("companies") established trust funds for pension plans - Companies appointed
plan custodian but remained responsible for funding, overseeing, administering, and investing plans as plans' sponsors
and administrators - GS Inc. was companies' investment counsel and portfolio manager on behalf of pension funds
and entitled to certain fees under agreement ("IMA") - On October 6, 2009, companies obtained Companies'
Creditors AlTangement Act ("CCAA") Claims Procedure Order - In December 2009, companies terminated GS Inc.,

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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alleging it was violating IMA by, among other things, mixing securities Companies refused to pay fees and sought
return of other fees - On January 8, 20 I0, companies obtained CCAA stay order - On January 20, 20 I0, GS Inc.
brought action ("action") for payment for services rendered pursuant to IMA or for damages on quantum meruit basis
against companies in their capacities as administrators of pension plans -In June 20 I0, GS Inc. brought motion for
declaration that stays of proceedings in orders did not apply to action or for leave to lift stays - Motion dismissed­
Stays applied to action - Stay provisions were extremely broad and were to be interpreted broadly to give debtors
best possible chance of successfully restructuring while ensuring fair treatment of creditors - While capacity might
be factor to consider when faced with request to lift stay, it would undermine objective of stay if one could dissect
various capacities in which debtor company served - Even if one dissected companies' capacities, companies were
not pension fund trustees but administrators responsible for investing and overseeing fund investments, including
ability to engage investment advisors in discharge of responsibilities - Circumstances were similar to those in Fed­
eral Court of Appeal tax case where company was entitled to claim tax credits in respect of GST relating to fees paid to
investment managers of assets of pension plans, in spite of fact that company entered into agreement in capacity as
administrator of pension plans - Here, custodian was trustee who held legal title to fund assets - Companies were
liable for payment, not plan trusts - Companies approved payments and authorized custodian to pay, and custodian
had no responsibility under IMA - Action was against or in respect of companies and affected their business, im­
portant aspect of which was administering plans - IMA did not provide for GS Inco's payment from fund or trustee,
GS Inc. had no security interest over fund, and account had been collapsed - Even ifGS Inc. could execute against
defined benefit plans, companies remained responsible for deficiencies, so action might affect property.

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act - Initial application - Lifting of stay

Media and publishing companies ("companies") established trust funds for pension plans - Companies appointed
plan custodian but remained responsible for funding, overseeing, administering, and investing plans as plans' sponsors
and administrators - GS Inc. was companies' investment counsel and portfolio manager on behalf of pension funds
and entitled to certain fees under agreement ("IMA") - On October 6, 2009, companies obtained Companies'
Creditors Arrangement Act ("CCAA") Claims Procedure Order - In December 2009, companies terminated GS Inc.,
alleging it was violating IMA by, among other things, mixing securities - Companies refused to pay fees and sought
return of other fees - On January 8, 20 I0, companies obtained CCAA stay order - On January 20, 20 I0, GS Inc.
brought action ("action") for payment for services rendered pursuant to IMA or for damages on quantum meruit basis
against companies in their capacities as administrators of pension plans - In June 2010, GS Inc. brought motion for
declaration that stays of proceedings in orders did not apply to its action - It was determined that stays applied to
action -Issue arose as to whether stay should be lifted - Stay was not to be lifted other than in relation to pre-filing
performance and management fees which were debt claim for less than $30,000 - There was no statutory test gov­
erning lifting of stay - Stay provisions were discretionary and were to be applied so as to support CCAA's legislative
purpose - None of situations enumerated in prevailing authorities or legal texts was present here, and balance of
convenience, relative prejudice to parties, and merits of action did not favour GS Inco's position - Not only would
objectives ofCCAA not be met by lifting stay, converse was true - Allowing action to proceed would be prejudicial
to restructuring and unfair to others - GS Inc. elected to commence action in face of stays and opted not to file proof
of claim in either CCAA proceeding - GS Inco's actions were type of manoeuvring CCAA was designed to avoid­
Purpose of claims procedures was to elicit and deal with claims against companies so businesses could emerge un­
encumbered by prior claims - It was unfair to other creditors who submitted claims which were now subject to
compromise, to permit action to proceed - Claim did not specify from whom damages were sought - Action would
be time consuming and distracting - It had not been established that companies did not act in good faith or with due
diligence - Finally, Monitor was opposed to lifting of stay.

Pensions --- Administration of pension plans - Administrators, trustees and custodians - Fiduciary duties - li­
abilities for breach

Media and publishing companies ("companies") established trust funds for pension plans - Companies appointed
plan custodian but remained responsible for funding, overseeing, administering, and investing plans as plans' sponsors

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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